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2nd Meeting, 2016 (Session 5) 
 

Thursday 30 June 2016 
 
The Committee will meet at 9.00 am in the Robert Burns Room (CR1). 
 
1. Declaration of interests: Ash Denham and Tavish Scott will be invited to 

declare any relevant interests. 
 
2. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
3. Implications of the EU referendum for Scotland: The Committee will take 

evidence from— 
 

Fiona Hyslop, Cabinet Secretary for Culture, Tourism and External Affairs, 
and Karen Watt, Director for Culture, Tourism and External Affairs, 
Scottish Government; 
 

and then from— 
 

Professor Sir David Edward, Chair of the Europa Institute, University of 
Edinburgh, and Former Judge of the European Court of Justice; 
 
Professor Sionaidh Douglas-Scott, Anniversary Chair in Law, co-director, 
Centre for Law and Society in a Global Context, Queen Mary School of 
Law, University of London; 
 
Dr Kirsty Hughes, Associate Fellow, Friends of Europe, Brussels; 
 
Professor Andrew Scott, European Union Studies and Co-Director of 
Europa Institute, School of Law and Dean International for Europe, 
University of Edinburgh. 
 

4. Implications of the EU referendum for Scotland: The Committee will review 
the evidence heard earlier in the meeting and the work programme. 
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European and External Relations Committee 

2nd Meeting, 2016 (Session 4), Thursday 30 June 2016 

EU Referendum – Implications for Scotland 

Background briefing  

 

Background 

1. At its first meeting, the Committee agreed to take evidence on the implications 
of the results of the EU referendum for Scotland. This paper provides background 
briefing for the evidence sessions with the Cabinet Secretary for Culture, Tourism 
and External Affairs and the panel of expert witnesses.   

2. The Committee may find it helpful to read the session 4 European and External 
Relations Committee’s report on EU reform and the EU referendum: implications for 
Scotland, and the briefing papers prepared for that inquiry by the Committee’s 
advisers: a briefing on EU reform and the EU referendum: implications for Scotland 
by Professor Sionaidh Douglas-Scott, and Alternatives to EU Membership for the 
United Kingdom by Professor Michael Keating. 

Background briefing  

The results of the referendum 

On 23 June in the referendum on EU membership, the UK electorate voted to leave 
the EU. As the attached SPICe briefing shows, there were variations in the patterns 
of support for Remain and Leave across the UK. However, all 32 local authority 
areas in Scotland voted to remain in the United Kingdom.  

Notification by the UK in accordance with Article 50 TEU of its intention to 
withdraw from the European Union 

Following the referendum, the UK Prime Minister resigned, announcing that the new 
leader of the UK Conservative party – and therefore the new Prime Minister – would 
be elected by the Conservative party conference in early October. Significantly, he 
also stated that the Article 50 procedure for leaving the EU would not be triggered 
until the new Prime Minister was in place— 

“A negotiation with the European Union will need to begin under a new Prime 
Minister, and I think it is right that this new Prime Minister takes the decision 
about when to trigger Article 50 and start the formal and legal process of 
leaving the EU.” 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/97729.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/97729.aspx
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/EU_reform_and_EU_Ref_Adviser_briefing_revised.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Adviser_MichaelKeating_briefing.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Adviser_MichaelKeating_briefing.pdf
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In a statement on Monday 27th June, the Chancellor of the Exchequer stated that he 
considered that Article 50 should only be triggered when there was a clear view on 
the UK’s future relationship with the EU.  

Over the weekend following the referendum, the heads of the EU institutions and the 
EU Member States called for the process to start as soon as possible. At an 
emergency meeting of the foreign ministers from the EU’s six founding members 
held in Berlin over the weekend, the French Foreign Minister, Jean-Marie Ayrault, 
said it would “not be respectful” to delay the process. The German Foreign Minister, 
Frank-Walter Steinmeier, said that the six foreign ministers considered that the 
“process must begin as soon as possible”.  

The contrasting positions of the UK Government and the heads of the EU institutions 
has provoked questions about the process for leaving the EU under Article 50 of the 
Treaty on European Union (TEU) and whether the UK is under any obligation to 
provide notification of its intention to leave in the near future, or whether it can delay 
the process until the autumn. Furthermore, it is unclear whether there are any 
courses of action available to the European Union if the UK delays notification for a 
period of time that it considers to be unacceptable. 

EU reaction  

There were a number of responses from EU leaders following the announcement of 
the referendum result. On the morning of Friday 24th June, a joint statement was 
issued by Donald Tusk, President of the European Council, Martin Schulz, President 
of the European Parliament, Mark Rutte, holder of the rotating Presidency of the 
Council of the EU, and Jean-Claude Juncker, President of the European 
Commission, on the outcome of the United Kingdom referendum. The statement 
said— 

"In a free and democratic process, the British people have expressed their 
wish to leave the European Union. We regret this decision but respect it. 

This is an unprecedented situation but we are united in our response. We will 
stand strong and uphold the EU's core values of promoting peace and the 
well-being of its peoples. The Union of 27 Member States will continue. The 
Union is the framework of our common political future. We are bound together 
by history, geography and common interests and will develop our cooperation 
on this basis. Together we will address our common challenge to generate 
growth, increase prosperity and ensure a safe and secure environment for our 
citizens. The institutions will play their full role in this endeavour. 

We now expect the United Kingdom government to give effect to this decision 
of the British people as soon as possible, however painful that process may 
be. Any delay would unnecessarily prolong uncertainty. We have rules to deal 
with this in an orderly way. Article 50 of the Treaty on European Union sets 
out the procedure to be followed if a Member State decides to leave the 
European Union. We stand ready to launch negotiations swiftly with the 
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United Kingdom regarding the terms and conditions of its withdrawal from the 
European Union. Until this process of negotiations is over, the United 
Kingdom remains a member of the European Union, with all the rights and 
obligations that derive from this.  According to the Treaties which the United 
Kingdom has ratified, EU law continues to apply to the full to and in the United 
Kingdom until it is no longer a Member. 

The President of the European Council – Donald Tusk – is leading the negotiations 
with other Member States on Brexit. On Monday 27th June, he travelled first to Paris 
for meetings with the French President, and then onto Berlin for meetings with the 
German Chancellor and the Italian Prime Minister. On Sunday, the European 
Council announced that Didier Seeuws, a Belgian official in the Council Secretariat, 
would lead the task force for the negotiations. 

The European Council is due to meet on Tuesday 28th and Wednesday 29th May. In 
his invitation letter to the Heads of State and Government, President Tusk allocated 
time at the dinner on Tuesday 28th in order that “Prime Minister Cameron will explain 
the situation in the UK after the referendum, followed by a first exchange of views.” 
He then set out plans for an informal meeting on 29th June at which the UK will not 
be present— 

“On Wednesday the 27 Heads of State or Government will meet informally to 
discuss the political and practical implications of 'Brexit'. First of all, we will 
discuss the so called 'divorce process' as described in Art. 50 of the Treaty. 
And secondly, we will start a discussion on the future of the European Union 
with 27 Member States.” 

The First Minister’s statement 

Following the referendum result, the First Minister of Scotland made a statement on 
Friday 24th June in which she said that she regarded it as “democratically 
unacceptable” that Scotland should face the prospect of being taken out of the EU 
against its will (the full text of the statement is attached in an Annexe).  

Following the Scottish Government Cabinet meeting on Saturday 25 June, the First 
Minister stated— 

“We have had a very full discussion about the result of the EU referendum, its 
implications for Scotland and the steps we need to take in the days, weeks 
and months that lie ahead to protect Scotland’s interests. 

“Cabinet expressed its pride in the vote in Scotland, the emphatic vote in 
Scotland, to remain in the European Union. The Cabinet also shared the deep 
disappointment at the UK-wide result that is clearly felt by a majority of people 
across this country, and we are determined to act decisively but in a way that 
builds unity across Scotland about the way forward. 
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“As I said yesterday a second independence referendum is clearly an option 
which requires to be on the table, and it is very much on the table. To ensure 
that option is a deliverable one in the required timetable steps will be taken 
now to ensure that the necessary legislation is in place and Cabinet this 
morning formally agreed that work.  

“However most of our discussions this morning centred on what we can do in 
the here and now and in the negotiations that lie ahead, to protect Scotland’s 
relationship with the European Union and our place in the Single Market. 
Cabinet agreed that we will seek to enter into immediate discussions with the 
EU institutions and the other EU member states to explore all possible options 
to protect Scotland’s place in the EU. 

“In doing so, we are determined to draw on as much support and advice from 
across Scotland as possible and I confirm today that over the next few days I 
will establish an advisory panel comprising a range of experts who can advise 
me and the Scottish Government on a number of important matters - legal, 
financial and diplomatic. It will also seek to encompass voices from across the 
political spectrum in Scotland and indeed different views on Scotland’s 
constitutional future. I will say more early next week about the membership of 
this expert advisory panel.  

“Lastly, Cabinet discussed this morning the very important work that we need 
to do to reassure people across Scotland who are concerned about the 
implications of this result. An intensive programme of engagement is already 
underway with stakeholders, especially our business community, to 
emphasise that Scotland is and Scotland will continue to be an attractive and 
a stable place to do business.  

“One particular group that we are anxious to reassure is the community of EU 
citizens living here in Scotland. I said yesterday that people from other EU 
countries that have chosen, done us the honour of choosing to make Scotland 
their home are welcome here and I repeat that again today. I want to make 
sure that that is a message we get across strongly in the weeks and months 
ahead. To that end, I will be inviting the consul generals of all EU member 
states to a summit here in Bute house over the next two weeks to discuss 
how we engage with their communities here and make clear how highly we 
value the contribution they make to Scotland’s economy, to our society and to 
our culture.  

“The final point I want to make this morning is this one. The Scottish 
Government will be working hard to protect Scotland interests in the period 
ahead and in the wake of the referendum result. But as we do this we will not 
be taking our eye off the ball of the day to day business of government. As 
Westminster is engulfed in political turmoil and as a vacuum of leadership 
develops, I want to make clear that Scotland is led by a stable and effective 
government. We are focussed on making sure that Scotland’s interests are 
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protected but we are also determined to continue our work to further improve 
our schools, our hospitals and our economy.  

“As First Minister I am focused entirely on governing this country in the 
interests of all the people of Scotland, that is my overarching priority.” 

The First Minister will make a further statement to the Scottish Parliament on 
Tuesday 28th June. 

What happens next? 

As noted above, in order for the withdrawal process to be triggered, the UK must 
notify the European Union of its intention to leave the European Union under Article 
50 of the Treaty on European Union. Article 50, foresees not only a Treaty governing 
the departure of the UK but also a Treaty governing a future framework for the 
relationship of the UK with the EU. This is an important point as the referendum did 
not address what the future relationship of the UK with the EU should be. Therefore, 
it may be that the UK Government seeks to determine what kind of relationship it 
wishes to have with the EU in the future before taking the step of notifying the 
European Council of its decision. Differing views have been expressed by members 
of the Leave campaign. Michael Gove has indicated that he wanted the UK to be 
“outside the single market but have access to it” and Boris Johnson has written that 
there will “continue to be free trade, and access to the single market” and that the 
only change “is that the UK will extricate itself from the EU’s extraordinary and 
opaque system of legislation: the vast and growing corpus of law enacted by a 
European Court of Justice from which there can be no appeal.”  

What is the process for a Member State to leave the EU? 

The text of Article 50 is set out below. It was incorporated in the Treaty on European 
Union following the Lisbon Treaty. 

Article 50  

1. Any Member State may decide to withdraw from the Union in accordance with its 
own constitutional requirements.  

2. A Member State which decides to withdraw shall notify the European Council of its 
intention. In the light of the guidelines provided by the European Council, the Union 
shall negotiate and conclude an agreement with that State, setting out the 
arrangements for its withdrawal, taking account of the framework for its future 
relationship with the Union. That agreement shall be negotiated in accordance with 
Article 218(3) of the Treaty on the Functioning of the European Union. It shall be 
concluded on behalf of the Union by the Council, acting by a qualified majority, after 
obtaining the consent of the European Parliament.  

3. The Treaties shall cease to apply to the State in question from the date of entry 
into force of the withdrawal agreement or, failing that, two years after the notification 

http://www.telegraph.co.uk/news/2016/06/26/i-cannot-stress-too-much-that-britain-is-part-of-europe--and-alw/
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referred to in paragraph 2, unless the European Council, in agreement with the 
Member State concerned, unanimously decides to extend this period.  

4. For the purposes of paragraphs 2 and 3, the member of the European Council or 
of the Council representing the withdrawing Member State shall not participate in the 
discussions of the European Council or Council or in decisions concerning it.  

A qualified majority shall be defined in accordance with Article 238(3)(b) of the 
Treaty on the Functioning of the European Union.  

 

Article 50 has never been used and is silent on many of the questions that the 
prospect of a Brexit raises. In her briefing for the previous Committee, Professor 
Sionaidh Douglas-Scott explained the reasons for the lack of detail on Article 50, 
pointing out that it was “not surprising because it has never been used, and until the 
UK declared its intention to renegotiate the terms of its membership, the possibility of 
its use was considered theoretical only.” 

Article 50(1) states that “Any Member State may decide to withdraw from the Union 
in accordance with its own constitutional requirements.” In a blog entitled Can the EU 
force the UK to trigger the two-year Brexit process?, Professor Mark Elliott questions 
the extent to which a “decision” has been taken in accordance with Article 50(1) in 
order to give effect to the notification trigger— 

“The crucial question, therefore, is whether a “decision” has been made in the 
sense that Article 50 uses that term – to which the answer is “no”. The 
outcome of the referendum is not a decision for the purposes of Article 50. 
That is so because the referendum – legally speaking – was purely advisory. 
The legislation that allowed the referendum to take place did not invest the 
outcome of the referendum with any sort of legal effect. The UK Government 
is therefore not legally obliged by the referendum to trigger the Article 50 
process, either at any particular point in time or at all. Nor does anything else 
obliged it to do so. Whether – and, if so, when – to trigger Article 50 is a 
matter for the discretion of the UK Government using its inherent powers – 
known as “prerogative powers” – to conduct UK foreign policy. It follows that, 
as far as the UK’s “own constitutional arrangements” (as Article 50 puts it) are 
concerned, no “decision” has yet been taken.” 

Professor Sir David Edward, in evidence to the House of Commons (Commons 
Paper 7551), stated that— 

“He [the Prime Minister] wouldn’t have to notify the European Council 
immediately; Art 50 sets no timeframe for notification. If Parliament wanted to 
debate a UK exit before the formal notification, or if a parliamentary 
committee….wanted to take evidence from the Government on its decision to 
notify, formal notification could be delayed. Notification would be a political 
decision. Legally, the referendum is not binding, although it would probably be 

https://publiclawforeveryone.com/2016/06/26/brexit-can-the-eu-force-the-uk-to-trigger-the-two-year-brexit-process/
https://publiclawforeveryone.com/2016/06/26/brexit-can-the-eu-force-the-uk-to-trigger-the-two-year-brexit-process/
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considered politically binding, and there could be time for informal initial 
negotiations outside Article 50 and its withdrawal timeframe.” 

A reading of article 50 suggests that the following steps will be taken in the process 
for the UK to leave the EU— 

 The first step, under Article 50(2) would be for the Member State to notify the 
European Council of its intention to withdraw from the Union. In effect, this 
notification would set the clock ticking for the two-year period identified in 
Article 50(3).  

 The European Council would agree and provide negotiating guidelines. It is 
likely that a negotiator would be appointed to manage this process.  

 A withdrawal agreement in the form of a treaty or treaties would be negotiated 
and concluded between the EU and the UK. This would set out the 
arrangements for the UK’s withdrawal, and would take into account the 
framework for the UK’s future relationship with the Union.  

 Under Article 50(4), as the departing Member State, the UK would not be able 
to participate in the European Council or Council discussions or decisions 
concerning its departure. This would mean that only the remaining 27 Member 
States would be party to these discussions. Significantly, this would cover all 
decisions concerning the framework for the UK’s future relations with the EU.  

 If the withdrawal negotiations were successfully concluded within two years, 
then the date of the UK’s withdrawal would be the date of the entry into force 
of the agreement. At that point, the Treaties would cease to apply to the UK. If 
the negotiations were not successfully concluded within two years, Article 
50(3) effectively provides a guillotine clause whereby withdrawal would 
happen automatically two years after the date on which the UK had notified 
the European Council of its intention to withdraw. However, the European 
Council – acting by unanimity – could agree with the UK to extend this period.  

 The agreement will be concluded by the Council of Ministers, having secured 
the consent of the European Parliament, acting by a Qualified Majority Vote 
and would not, therefore, require unanimity. However, if it was a mixed 
agreement, that is if it was an agreement between the EU and the Member 
States as it covered areas of Member State competence as well as EU 
competence, it would need to be ratified by other Member States in 
accordance with their own constitutional arrangements.  

 The withdrawal agreement would instigate the need for a revision of the EU 
treaties in accordance with Article 48, at a minimum to amend them where 
they referred to the United Kingdom and to remove the protocols specific to 
the UK.  

 Finally, Article 50(5) includes a disincentive to an equivocating Member State 
by introducing a requirement that re-joining the EU would take place through 
the various steps outlined in Article 49 TEU.  
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The exit process would require the negotiation of a number of treaties— 

 a Treaty between the EU and the UK setting out the terms for the UK’s 
withdrawal.  

 a Treaty between the EU and the UK setting out the terms of the UK’s future 
relationship with the EU. Or, if the UK decided it did not wish to be a member 
of the EEA, a series of individual treaties with each of the Member States to 
govern future relations.  

 an EU Treaty to amend the Treaties to take account of the UK’s departure. 
 
The scale of the negotiations required would be significant, and the previous 
Committee heard evidence indicating that it was unlikely that they would be 
concluded in the two-year period foreseen by the Treaty. Moreover, as there is a 
strong possibility that the EU Treaty would be a mixed agreement (covering both EU 
and member state competence), this would require each EU member state to ratify 
the treaty – a process that could take more than two years in itself.  
At the end of February 2016, the UK Government published a document on “The 
process for withdrawing from the European Union”, which estimated that “It could 
take up to a decade or more to negotiate firstly our exit from the EU, secondly our 
future arrangements with the EU, and thirdly our trade deals with countries outside of 
the EU, on any terms that would be acceptable to the UK.” 
What approach might the other EU Member States take to a UK departure? 

The previous Committee heard evidence suggesting that there would be long and 
difficult negotiations, a series of complex agreements to cover a range of issues, and 
a long period of doubt and uncertainty about the final outcome for the UK. In a 
meeting with the Institute for International and European Affairs in Dublin, it was 
posited that prior to the referendum, there had been a phase of goodwill with other 
Member States seeking to find an accommodation of the UK Government’s reform 
agenda. However, in the event of a Brexit vote, “the gloves would be off” and there 
would be “no Queensberry rules” to govern the negotiations. Reference was made to 
the vested interests that other Member States would have in the negotiations. For 
example, there would be the potential for other Member States to benefit by 
attracting businesses that were currently located in the UK to locate elsewhere in the 
EU to access the single market, or for other Member States to benefit from 
enhanced opportunities for foreign direct investment. 

What is the domestic process for the UK leaving the EU? 

In addition to the withdrawal agreement required for the UK to leave the EU and 
establish a new relationship between the UK and the EU, the UK would need to 
address its domestic situation in regard to EU law. The evidence collected by the 
previous Committee testified to the potential scale of this process. The Law Society 
of Scotland estimated that there are “around 3,500 items of legislation from the EU 

https://www.gov.uk/government/publications/the-process-for-withdrawing-from-the-european-union
https://www.gov.uk/government/publications/the-process-for-withdrawing-from-the-european-union
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including over 1,000 Regulations, 451 Directives and 254 Decisions.” Professor 
Catherine Barnard described the legal process of withdrawal at a domestic level as 
“a gargantuan exercise that will tie the civil service—both in Whitehall and in the 
devolved Administrations—up in knots for years to come.”  

EU regulations have direct legal application in the UK via section 2(1) of the 
European Communities Act 1972. Thus, repeal of the European Communities Act 
1972 could automatically result in these laws lapsing. Professor Douglas-Scott 
argued that “in many cases this would leave an undesirable vacuum in domestic 
law”, and that it “would be particularly serious in areas where the EU has an 
exclusive competence.” She suggested that it might be “necessary to introduce new 
domestic laws very swiftly to cover many of these areas, such as in the licensing of 
medicines, much of which is currently dealt with by EU Regulations.” 

EU directives are transposed by primary or secondary legislation passed by the UK 
Houses of Parliament or the devolved legislatures. Decisions would be needed as to 
whether to retain, repeal or amend this legislation. In addition, secondary legislation 
implementing directives is enabled by section 2(2) of the European Communities Act 
1972, and a repeal of the Act would mean that such legislation would no longer have 
legal effect, thus again requiring “speedy action if undesirable gaps were not to 
emerge in UK law.” 

However, the scale of the exercise of “de-EUifying” UK law would depend on the 
extent to which the UK Government, and the devolved administrations, decided to 
retain EU law domestically and whether the UK sought to remain in the single 
market. While there would be some areas of EU law that the UK might be obliged to 
retain if it wanted continued access to the single market, in the flanking measures 
such as employment, environment, consumer rights and social provisions, it would 
be a political decision as to whether to retain the legislation. 

Do EU citizens resident in the UK have any acquired rights? 

Under Article 20 of the Treaty on European Union, every person holding the 
nationality of a Member State shall be a citizen of the Union, with attendant rights 
including that of moving and residing freely within the territory of the Member States 
of the EU. There are about 1.2 million UK citizens living elsewhere in the EU and 3 
million EU citizens living in the UK. In addition, there are businesses that have legal 
identity and operate across the EU. The departure of the UK from the EU brings into 
question the rights of individuals and the freedoms that they currently enjoy to live, 
work or study abroad, and also of businesses that have enjoyed the right to operate 
transnationally in the single market.  

There are significant legal questions about the degree to which EU citizens and legal 
persons had acquired rights, particularly as Article 50 provides no specific obligation 
to agree on acquired rights, in contrast to some international treaties, such as the 
European Convention of Human Rights, or the Energy Charter Treaty, which provide 
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specific protection for individuals’ acquired rights on termination of the treaty. 
Nonetheless, when Greenland withdrew from the EU in 1985, the European 
Commission took the view that, on withdrawal, the rights acquired by EC nationals in 
Greenland and vice versa should be protected. So there is some precedent for 
suggesting that protection of acquired rights would be a concern for negotiating 
parties in the course of a UK withdrawal.  

In evidence to the previous Committee, Professor Douglas-Scott stated that— 

“The presence of Article 50 TEU acknowledges that the EU treaties have 
established vast systems and structures of rights and obligations, and thus the 
need for an orderly process for state withdrawal from the EU. These rights and 
obligations exist between member states, but also with regard to the nationals 
and companies of those states. The European Court of Justice (ECJ) stated as 
long ago as 1963 in the van Gend en Loos case that such rights are part of 
individuals’ ‘legal heritage.’ Such acquired rights and mutual dependencies 
cannot be immediately and directly extinguished.” 

Professor Sir David Edward told the previous Committee that acquired rights “began 
with the right not to have duties increased; in other words, not being subject to 
discriminatory taxation is a right derived directly from the treaty.” Other rights 
followed this, including “the rights to free movement of goods, many aspects of the 
free movement of persons and services and the right to set up an office or 
company.” Thus, not only individuals, but also legal persons such as businesses 
have acquired rights. 

What are the implications for Scotland of the process for leaving the EU?  

Departure from the EU will allow the UK to adapt its domestic legislation, including 
repealing or amending the European Communities Act 1972. This raises the 
question of whether devolution legislation would need to be amended to take 
account of the UK’s departure from the EU. Professor Douglas-Scott’s briefing for 
the previous Committee observed that “although the Westminster Parliament may 
repeal the European Communities Act 1972, this would not bring an end to the 
impact of EU law in the devolved nations” and that it would “still be necessary to 
amend the relevant parts of the devolution legislation.” The repeal of the European 
Communities Act 1972 has implications for the Scotland Act 1998 and raises a 
question as to the manner in which the UK Government would address this issue.  

EU law is a significant part of the devolution statutes in Scotland. Notably, section 
29(2)(d) of the Scotland Act 1998 provides that Acts of the Scottish Parliament that 
are not compatible with EU law are “not law”. Section 57(2)(d) provides that the 
“Scottish Ministers have no power to make any subordinate legislation, or to do any 
other act, as far as the legislation or act is incompatible with … EU law.” 

Article 50(3) foresees that the “Treaties shall cease to apply to the State in question 
from the date of entry into force of the withdrawal agreement or, failing that, two 
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years after the notification”. While the Article 50 process is being resolved, the 
European Communities Act 1972, which gives effect to European legislation and the 
EU Treaties within the UK, would remain in place.  That Act will continue to have 
effect until the United Kingdom Government takes steps to amend or repeal it.   

If the European Communities Act 1972 is repealed, a question arises as to whether 
Westminster would seek the Scottish Parliament’s consent to amend the legislation 
on devolved matters, and, if it did, whether the Scottish Parliament would be willing 
to give that consent.  

The Sewel Convention has operated since the establishment of the Scottish 
Parliament. It gives effect to the UK Government’s commitment that “Westminster 
would not normally legislate with regard to devolved matters in Scotland without the 
consent of the Scottish Parliament.” The Scotland Act 2016 includes a clause 
providing that “it is recognised that the Parliament of the United Kingdom will not 
normally legislate with regard to devolved matters without the consent of the Scottish 
Parliament.” However, as Michael Clancy of the Law Society of Scotland told the 
previous Committee, there is no reference in the Scotland Act 2016 to the alteration 
of the “the legislative competence of the Parliament or the executive competence of 
the Scottish Ministers” which is included in Devolution Note 10. In written evidence to 
the previous Committee, Dr Mac Amlaigh recognised that, “It is a political convention 
which gives the legislative consent motion its bite such that any attempt by the 
Westminster parliament to act in breach of the convention would have significant 
political ramifications.”  

What impact would the repeal of the European Communities Act have on the 
legislative competence of the Scottish Parliament and the executive 
competence of the Scottish Ministers 

In addition to the discussion on the constitutional implications of whether the 
legislative consent of the Scottish Parliament would be sought or not, there is also a 
question of whether the Scottish Parliament’s consent would be sought in relation to 
the repeal of the European Communities Act extending the legislative competence of 
the Scottish Parliament or the executive competence of the Scottish Ministers.  

Under the current devolution settlement, when the UK leaves the EU, the Scottish 
Parliament will be able to exercise legislative competence, and the Scottish 
Government will be able to exercise executive policy functions in areas of devolved 
matters which have been occupied by the EU on the basis of its competences. This 
will include areas where the EU had previously had exclusive competence (notably 
in relation to conservation under the Common Fisheries Policy) or shared 
competence (environment, agriculture and fisheries). Furthermore, it will also impact 
upon the UK’s financial settlement with Scotland as any replacement for funding 
formerly received from the EU - primarily in relation to the Common Agricultural 
Policy, the Common Fisheries Policy, the European Structural and Investment Funds 
and research - would need to be included in that settlement.  
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If the devolution settlement was not altered, this extension of legislative and policy 
powers would provide the Scottish Government with the opportunity to introduce 
legislation and develop policy in fields previously occupied by the EU. For example, 
in relation to environmental policy, which is a key part of Scotland’s climate change 
commitments, the Scottish Government could decide whether to retain domestic 
legislation implementing EU directives in this area. It could also decide whether to 
voluntarily adopt legislation to implement existing EU environmental regulations in 
Scotland.  

How will the Scottish Government be involved in the negotiations to leave the 
European Union?  

In his resignation speech, the Prime Minister said that the negotiations to leave the 
EU “will need to involve the full engagement of the Scottish, Welsh and Northern 
Ireland governments to ensure that the interests of all parts of our United Kingdom 
are protected and advanced.” 

The First Minister, in her statement on Friday 24 June, said that she had “made clear 
to the Prime Minister this morning that the Scottish Government must be fully and 
directly involved in any and all decisions about the next steps that the UK 
government intends to take.” 

She also stated that “the discussions that take place over the coming days and 
weeks will, of course, be led by government but I will seek the support and ensure 
the involvement of the Scottish Parliament at every step of the way.” 

Currently, the relations between the UK Government and the devolved 
administrations in relation to the European Union are set out in the Memorandum of 
Understanding (MOU) and the Concordat on Coordination of European Union Policy 
Issues between the UK Government and the devolved administrations in Scotland, 
Wales and Northern Ireland agreed in 2012. The MOU established a Joint Ministerial 
Committee (Europe), which in the past has met before European Council meetings 
to “discuss issues affecting the UK and the devolved administrations” and act as “a 
forum for the exchange of information and the discussion of strategic or cross-cutting 
issues where there is a devolved administration interest.” 

In the Smith Commission report detailing Heads of Agreement on further devolution 
of powers to the Scottish Parliament, the parties agreed that the implementation of 
the current Concordat on the Co-ordination of European Policy issues should be 
improved by— 

 ensuring that Scottish Ministers are fully involved in agreeing the UK 
position in EU negotiations relating to devolved policy matters;  

https://www.gov.uk/government/publications/devolution-memorandum-of-understanding-and-supplementary-agreement
https://www.gov.uk/government/publications/devolution-memorandum-of-understanding-and-supplementary-agreement
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 ensuring that Scottish Ministers are consulted and their views taken 
into account before final UK negotiating positions relating to devolved 
policy matters are agreed; 

 presuming that a devolved administration Minister can speak on behalf 
of the UK at a meeting of the Council of Ministers according to an 
agreed UK negotiating line, where the devolved administration Minister 
holds the predominant policy interest across the UK and where the 
relevant lead UK Government Minister is unable to attend all or part of 
a meeting. 

The current status of revisions to the MOU following the Smith Agreement is not 
known, nor is it clear whether the Concordat on Coordination of European Union 
Policy will be adapted to cover the negotiations to leave the EU.  

In evidence to the previous Committee, Professor Drew Scott highlighted what he 
perceived to be the two principal limitations to the current arrangements— 

“First it only relates to EU legislative and policy issues that impact directly on 
devolved competences. Accordingly it does not require consultation on the UK 
Government’s position regarding EU treaty reform even where this reform 
process is triggered by proposals by the UK Government itself – proposals 
that have themselves not been subject to discussion nor agreement with the 
devolved governments or parliaments. Second even in those legislative and 
policy areas where intergovernmental discussion can be expected (i.e. where 
devolved competences are directly affected), the UK Government is under no 
obligation to accept the proposals of the devolved authorities or to provide a 
reasoned response to these proposals where they have not been accepted.” 

When the UK was negotiating the reformed settlement for the UK with the European 
Union, the negotiations took place in the European Council, or in bilateral meetings 
between the UK Government and other Member States. In addition, the European 
Commission appointed a task force responsible for strategic issues related to the UK 
referendum. Professor Keating pointed out to the previous Committee that there 
were no formal arrangements for the representation of the devolved administrations 
in the reform negotiations — 

“The EU renegotiation, however, raises other matters. It is under the umbrella 
of the European Council (heads of government) rather than the Council of 
Ministers, and devolved administrations are not represented there. The 
devolved territories may have interests in the renegotiation going beyond 
devolved matters (for example on freedom of movement). Negotiations take 
place behind closed doors, there are trade-offs among issues, and things can 
move rapidly.” 

Prior to the Referendum and the elections to the Scottish Parliament, the session 4 
Devolution (Further Powers) Committee negotiated a Written Agreement with the 
Scottish Government, in which the latter agreed to provide the Scottish Parliament 

http://www.parliament.scot/20160309_IGR_Agreement3.pdf
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with information regarding  its own participation in formal, ministerial level inter-
governmental meetings, concordats, agreements and memorandums of 
understanding. 

Alternatives for Scotland 

In her statement on 24 June, the First Minister stated— 

“I want to make it absolutely clear that I intend to take all possible steps and 
explore all options to give effect to how people in Scotland voted – in other 
words to secure our continuing place in the EU and in the single market in 
particular.” 

In her article Scotland and Brexit: shockwaves will spread across the EU, written in 
January 2016, Dr Kirsty Hughes explored some of the potential scenarios resulting 
from a Leave vote in the referendum and a Remain vote in Scotland. She concluded 
that— 

“In the end, Scotland will face four main choices in the face of Brexit: 

1. Leave the EU with the rest of the UK; 
2. Move rapidly to a second independence referendum with the aim of staying 

seamlessly in the EU; 
3. Challenge, block and stall the Brexit process, creating a deep political and 

constitutional crisis; 
4. Leave the EU with the rest of the UK, and argue for Scotland to have the 

power to negotiate a closer, differentiated relationship with the EU than the 
rest of the UK may choose.” 

 

Katy Orr 
Clerk to the Committee 

27 June 2016 

http://www.friendsofeurope.org/future-europe/scotland-and-brexit-shockwaves-will-spread-across-eu/
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Annexe - First Minister’s statement 24th June  

Thank you for joining me this morning after a long night - and a long few months - for 
all of us. 

Yesterday, Scotland - like London and Northern Ireland - voted overwhelmingly to 
remain in the EU.  

We voted to protect our place in the world's biggest single market - and the jobs and 
investment that depend on it. 

We voted to safeguard our freedom to travel, live, work and study in other European 
countries. 

And we voted to renew our reputation as an outward looking, open and inclusive 
country. 

It is significant - in my view - that we did so after a campaign that was positive about 
the EU and about the benefits of migration. 

Indeed, I want to take the opportunity this morning to speak directly to citizens of 
other EU countries living here in Scotland - you remain welcome here, Scotland is 
your home and your contribution is valued.  

Unfortunately, of course, yesterday's result in Scotland was not echoed across the 
whole of the UK.   

The UK wide vote to leave the EU is one that I deeply regret.  

It remains my passionate belief that it is better for all parts of the UK to be members 
of the European Union. 

But the vote across England and Wales was a rejection of the EU.  

And it was a sign of divergence between Scotland and large parts of the rest of the 
UK in how we see our place in the world.  

But this vote wasn't just about the EU - it was also a clear expression of the 
disaffection with the political system that is felt in too many communities. 

Communities taken for granted by Labour for generations and punished with 
austerity cuts by the Tories for a financial crisis they didn't cause, used this 
referendum to make their voices heard.  

The Westminster establishment has some serious soul searching to do - and I hope 
very  much that it now does it. 

But as First Minister of Scotland I have a duty to respond - not just to the outcome 
across the UK - but also and in particular to the democratic decision taken by the 
people of Scotland. 
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As things stand, Scotland faces the prospect of being taken out of the EU against 
our will.  

I regard that as democratically unacceptable. 

And of course we face that prospect less than two years after being told that it was 
our own referendum on independence that would end our membership of the 
European Union and that only a rejection of independence could protect it.   

Indeed for many people the supposed guarantee of remaining in the EU was a driver 
in their decision to vote to stay within the UK. 

So there is no doubt that yesterday's result represents a significant and a material 
change of the circumstances in which Scotland voted against independence in 2014. 

My job now is to act responsibly and in the interests of all of Scotland and that is 
what I intend to do.  

The Cabinet will meet tomorrow morning to discuss our next steps in more detail but 
I want to set out now some immediate priorities. 

Firstly, we have an urgent job to do to provide as much reassurance and certainty as 
we can.  

I spoke a short while ago to the Governor of the Bank of England to discuss his 
plans to reassure the markets and restore financial stability.  

Starting this afternoon Ministers will be engaged in discussions with key 
stakeholders - particularly in the business community - to emphasise that as of now 
we are still firmly in the EU. Trade and business should continue as normal and we 
are determined that Scotland will continue now and in the future to be an attractive 
and a stable place to do business. Our resilience committee will meet later this 
afternoon to oversee these immediate actions. 

Secondly, I want to make it absolutely clear that I intend to take all possible steps 
and explore all options to give effect to how people in Scotland voted - in other words, 
to secure our continuing place in the EU and in the single market in particular. 

To that end, I have made clear to the Prime Minister this morning that the Scottish 
Government must be fully and directly involved in any and all decisions about the 
next steps that the UK government intends to take. 

We will also be seeking direct discussions with the EU institutions and its member 
states, including the earliest possible meeting with the President of the European 
Commission.  

I will also be communicating over this weekend with each EU member state to make 
clear that Scotland has voted to stay in the EU - and that I intend to discuss all 
options for doing so. 
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I should say that I have also spoken this morning with Mayor Sadiq Khan and he is 
clear that he shares this objective for London - so there is clear common cause 
between us. 

The discussions that take place over the coming days and weeks will, of course, be 
led by government but I will seek the support and ensure the involvement of the 
Scottish Parliament at every step of the way. 

I intend to speak to all party leaders later today and make a full statement to the 
Chamber on Tuesday. 

I will also make a further statement following tomorrow's meeting of the Scottish 
Cabinet. 

Lastly, let me address the issue of a second independence referendum. 

The manifesto that the SNP was elected on last month said this:  

"The Scottish Parliament should have the right to hold another referendum...if there 
is a significant and material change in the circumstances that prevailed in 2014, such 
as Scotland being taken out the EU against our will." 

Scotland does now face that prospect - it is a significant and material change in 
circumstances - and it is therefore a statement of the obvious that the option of a 
second referendum must be on the table. And it is on the table. 

Clearly, though, there are a lot of discussions to be had before final decisions are 
taken.   

It would not be right to rush to judgment ahead of discussions on how Scotland’s 
result will be responded to by the EU. 

However, when the Article 50 process is triggered in three months’ time, the UK will 
be on a two year path to the EU exit door.  

If Parliament judges that a second referendum is the best or only way to protect our 
place in Europe, it must have the option to hold one within that timescale.  

That means we must act now to protect that position. I can therefore confirm today 
that in order to protect that position we will begin to prepare the legislation that would 
be required to enable a new independence referendum to take place if and when 
Parliament so decides. 

To conclude, this is not a situation that I wanted Scotland or the UK to be in today. 

Now my responsibility in a climate of uncertainty is to seek to lead us forward with 
purpose. I know that there is a lot of thinking and talking to be done in the period that 
lies ahead and before final decisions are taken. The issues that we face are complex. 
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There are many people who voted against independence in 2014 who are today 
reassessing their decision. Indeed a very large number of them have contacted me 
already.  

However I know that they will not want me to simply assume their support or to hear 
me talk about the challenges we face as if they are straightforward. They will want 
me to be straight and honest with them.  

Now is the time for me as First Minister to do everything I can to bring people 
together in common cause and to seek to lead our country forward as one.  

The need to act decisively must be tempered with the need to build consensus - and 
it will be. That is my duty as First Minister. 

After a campaign that has been characterised in the rest of the UK by fear and hate, 
my priority in the days, weeks and months ahead will be to act at all times in the best 
interests of Scotland - and in a way that unites, not divides us. 

And let me also make it clear about this: that whatever happens as a result of this 
outcome, England, Wales and Northern Ireland will always be Scotland's closest 
neighbours and our best friends. Nothing will ever change that. 

But I want to leave no-one in any doubt about this. 

I am proud of Scotland and how we voted yesterday. We proved that we are a 
modern, outward looking, open and inclusive country.  

And we said clearly that we do not want to leave the European Union.  

I am determined that we will do what it takes to make sure that these aspirations are 
realised. 

In closing, let me just say just a word or two about the Prime Minister. 

David Cameron and I have very many political disagreements - not least over the 
conduct of this referendum. 

But - as I am learning every single day - leadership is not easy. David has been the 
Prime Minister of the UK for six years. It is a tough job and, whatever our 
disagreements, he deserves our thanks for his service. I wish him and his family well 
for the future.  

 

 
Scottish Parliament Infor mation C entre l og  
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THE EUROPEAN UNION REFERENDUM RESULT 

Context 

Ahead of the 2015 UK General Election, the Conservative Party made a commitment that if 
it was returned to government it would legislate to hold an in-out referendum on the United 
Kingdom’s membership of the European Union.   

The Prime Minister pledged that ahead of the referendum he would seek to negotiate a 
new settlement for the UK in a reformed European Union.   

At the European Council meeting from 18-19 February 2016, Member State Heads of 
State and Government agreed a package of measures designed to keep the United 
Kingdom in the European Union.  Following this, the Prime Minister announced that a 
referendum on the UK’s continuing membership of the European Union would be held on 
23 June 2016.    The question put to the UK electorate was “Should the United Kingdom 
remain a member of the European Union or leave the European Union?” 

The Result 

Throughout the 3 month campaign the Leave side focussed on issues of sovereignty, 
immigration and the UK’s contribution to the EU budget whilst the Remain side focussed 
on the economy and the uncertainty of a decision to leave.   

As the SPICe Infographic shows, the final result saw Leave win with over 17.4 million votes 
equating to 51.9% of the votes cast against over 16.1 million votes equating to 48.1% for 
Remain.  Total turnout was 72.2%. 

The result across the four nations of the United Kingdom saw England and Wales voting to 
Leave and Scotland and Northern Ireland voting to Remain.  The result in each of the four 
nations was as follows: 

 In England, 53.4% of voters on a turnout of 73.0% voted to Leave.  15.19 million 
people voted to Leave and 13.26 million people voted to Remain. 

 In Wales, 52.5% of voters on a turnout of 71.1% voted to Leave.  Just under 
855,000 people voted to Leave and just over 772,000 people voted to Remain. 

 In Scotland, 62.0% of voters on a turnout of 67.2% voted to Remain.  Just over 1.02 
million people voted to Leave and 1.66 people million voted to Remain. 

 In Northern Ireland, 55.8% of voters on a turnout of 62.9% voted to Remain.  Just 
under 350,000 people voted to Leave and just over 440,000 people voted to 
Remain.   

http://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-58i_EU_Referendum_results.pdf
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In Scotland, electorates in all 32 Local Authorities voted to Remain in the European Union.  
The biggest Remain vote was in the City of Edinburgh where 74.4% of those who voted, 
did so to Remain, whilst Moray saw the lowest Remain vote with 50.1%. 

The Demographics of the vote 

Since the announcement of the vote to leave the European Union, there has been some 
analysis showing the demographics of the referendum vote1.  Some key factors in 
determining how a person voted in the referendum were: 

 Age was a crucial factor in how people voted in the referendum with older people 
more likely to vote to Leave whilst younger voters were more likely to vote to 
Remain.  Significantly, turnout in areas with a higher share of older voters was 
higher than those areas with a lower age profile and many of these areas with 
higher shares of older voters voted to Leave.  

 Areas with high numbers of degree-educated people tended to vote Remain whilst 
those areas with a great number of people with no qualifications were more inclined 
to vote to Leave.  According to the Financial Times,  in Scotland whilst the pattern of 
more education leading to more Remain votes held firm “the same level of 
education in Scotland yielded a higher Remain vote than it would elsewhere in the 
UK, showing that the Scots were more naturally inclined to vote Remain, regardless 
of education levels”. 

 Linked to this, those with occupations which required a degree were seen as more 
likely to vote Remain whilst level of earnings also correlated to voting intentions with 
those on lower earnings more likely to vote Leave.   

 Finally, the referendum revealed a regional divide in the United Kingdom with 
Scotland Northern Ireland and London amongst the most pro-Remain parts of the 
country whilst regions across England and Wales backed Leave in large numbers 
leading to Leave winning over 1.2 million more votes than Remain across the UK.   

Iain McIver 
SPICe Research  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                           
1 http://blogs.ft.com/ftdata/2016/06/24/brexit-demographic-divide-eu-referendum-results/  

http://blogs.ft.com/ftdata/2016/06/24/brexit-demographic-divide-eu-referendum-results/
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